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QUESTIONS PRESENTED 

In the opinion of appellant the questions presented are: 

1. Because one of his parents had become a citizen by 
naturalization did an alien after having passed his majority 
acquire derivative citizenship under legislation which re¬ 
peatedly refers only to “minor child” and which clearly 
was intended to confer derivative citizenship only upon 
minor children? 

2. On the basis of a declaratory judgment that an appli¬ 
cant for a passport is presently a citizen, can the Secretary 
of State be permanently enjoined from denying such appli¬ 
cant a passport on the ground of alienage even though such 
applicant may later forfeit such citizenship? 

3. Can others who are not even parties to the action 
be so enjoined? 


(*> 
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®ntteb States! Court of Appeals 

\ 

FOE THE DISTRICT OF COLUMBIA. CIRCUIT 


No. 11,103 

Dean G. Acheson, appellant 


v. 

Irving Albert, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The plaintiff having filed a. complaint seeking a judgment 
declaring him to be a citizen, the District Court had juris¬ 
diction by virtue of 8 U.S.C. 903. The appellant having 
filed a timely notice of appeal after entry of the District 
Court’s judgment declaring appellee to be a citizen, this 
Court has jurisdiction by virtue of 28 U.S.C. 1291. 

STATEMENT OF THE CASE 

On September 15, 1950, Irving Albert filed a complaint 
in the District Court naming the Secretary of State as 
defendant. In the complaint the plaintiff alleges that he 
was born in Poland on December 19, 1921; that his father, 
Solomon Albert, became a citizen of the United States by 
naturalization on May 11,1928; 1 and that he (the plaintiff) 


1 It appears that the plaintiff’s mother, Mrs. Solomon Albert, did 
not become a citizen of the United States (JA. 24). 


( 1 ) 
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emigrated to the United States in May 1938, and has since 
maintained a permanent residence in this country. The 
plaintiff concludes that by virtue of the Naturalization Act 
of March 2, 1907, as amended May 24, 1934, he became a 
citizen of the United States on May 14,1943. The plaintiff 
further alleges that in July 1950, the defendant through 
his agent refused to issue the plaintiff a passport on the 
ground that the plaintiff was an alien and not a citizen of 
the United States. The plaintiff prays for a declaratory 
judgment that he is a citizen of the United States and that 
he is entitled to a United States passport, and for an in¬ 
junction enjoining the defendant from withholding a pass¬ 
port from him. (J.A. 19-20.) The defendant filed an answer 
to the complaint denying that the plaintiff became or is a 
citizen of the United States and admitting the above-men¬ 
tioned factual allegations (J.A. 21-22). Both the plaintiff 
and the defendant filed motions for summary judgment 
(J.A. 22-25). On May 11,1951, the District Court entered a 
judgment granting the plaintiff’s, and denying the defend¬ 
ant’s, motion for summary judgment. That judgment de¬ 
clared that the plaintiff is and since May 14,1943, has been a 
citizen of the United States. It also enjoined the defend¬ 
ant, his successors in office, and his and their officers, agents, 
servants, employees and attorneys, and all persons in 
active concert and participation with them, permanently 
from denying the plaintiff any passport on the ground that 
the plaintiff is not a citizen of the United States. (J.A. 27.) 
This is an appeal from that judgment. 

STATUTE INVOLVED 

Section 2 of the Act of May 24, 1934 (48 Stat. 797), 
provided: 

Section 5 of the Act entitled “An Act in reference 
to the expatriation of citizens and their protection 
abroad,” approved March 2, 1907, as amended is 
amended to read as follows: 

Sec. 5. That a child born without the United States 
of alien parents shall be deemed a citizen of the 
United States by virtue of the naturalization of or 
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resumption of American citizenship by the father or 
the mother: 

Provided , That such naturalization or resumption 
shall take place during the minority of such child: 
And provided further , That the citizenship of such 
minor child shall begin five years after the time such 
minor child begins to reside permanently in the 
United States. 

STATEMENT OP POINTS 

I 

The District Court erred in holding that, because one 
of his parents had previously become a citizen by naturali¬ 
zation, appellee acquired derivative citizenship after ap¬ 
pellee had passed his majority. It is clear from the terms 
of the applicable legislation, its legislative history, and its 
prior judicial construction that the legislation involved, in 
the consistent pattern of previous and prior legislation on 
the subject, conferred derivative citizenship only upon 
minor children. 

n 

The District Court, having merely decided that appellee 
was presently a citizen, erred in attempting permanently 
to enjoin appellant from denying appellee a passport on the 
ground of alienage. It is apparent that even if it is assumed 
arguendo that appellee is presently a citizen, he may in the 
future forfeit such citizenship. 

in 

The District Court erred in attempting to issue an in¬ 
junction which would be binding on persons not parties 
to the action. It obviously had no jurisdiction over such 
persons. 

SUMMARY OF ARGUMENT 

I 

The District Court held that, because one of his parents 
had become a citizen by naturalization, appellee acquired 
derivative citizenship in 1943 at a time when appellee had 
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passed Ms majority. In all prior and snbseqnent legisla¬ 
tion with respect to children’s derivative citizensMp, Con¬ 
gress has consistently conferred derivative citizensMp only 
npon minor children. By the terms of the legislation ap¬ 
plicable here a child acquired derivative citizensMp only 
during Ms minority and only if during such minority he 
had completed five years’ permanent residence in the TJmted 
States. It is clear from the legislative Mstory of the 
applicable legislation that tMs was the intent of Congress. 
The only prior judicial construction of the applicable legis¬ 
lation is to tMs effect. Appellee did not live permanently 
in the United States for five years, and thus acquire deriva¬ 
tive citizensMp, during Ms minority. The holding of 
the District Court, was therefore, erroneous. 

n 

The District Court, after determining merely that ap¬ 
pellee was presently a citizen, entered a judgment purport¬ 
ing permanently to enjoin appellant from denying appellee 
a passport on the ground of alienage. It did not merely 
enjoin appellant from denying appellee a passport on the 
ground that appellee had not acquired derivative citizen¬ 
sMp. Such a judgment was clearly improper because it 
ignored the fact that appellee might in the future lose any 
citizensMp he might have acquired. 

m 

The judgment of the District Court also purported simi¬ 
larly to enjoin persons who were not even parties to the 
action. In this respect that judgment was also clearly 
improper since the District Court had no jurisdiction over 
such persons. 
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ARGUMENT 

I 

The District Court Incorrectly Held That, Because One of 
Appellee's Parents Had Become a Citizen by Naturalization, 
Applicable Legislation Conferred Derivative Citizenship 
Upon Appellee After He Had Passed His Majority 

A. Section 5 of the Act of March 2,1907 (34 Stat. 1229), as 
amended hy Section 2 of the Act of May 24, 1934 (48 
Stat. 797), is the applicable legislation. 

The Constitution (Article 1, Section 8, Clause 4) vests in 
Congress the right to establish an uniform Rule of Naturali¬ 
zation. In the exercise of that right Congress has from time 
to time passed laws dealing generally with naturalization 
and particularly with the acquisition of derivative citizen¬ 
ship by children through the naturalization of their parents. 
The First Congress in 1790 passed a statute dealing with 
such acquisition of derivative citizenship, which provided 
in substance that upon the naturalization of their parents 
minor children residing in the United States should be 
deemed to be citizens. 2 The substantive provisions of this 
statute were re-enacted in various revisions of the naturali¬ 
zation laws until they were clarified by Section 5 of the Act 
of March 2, 1907 (34 Stat. 1229), 3 as follows: 

A child born without the United States of alien 
parents shall be deemed a citizen of the United States 

* Act of March 26, 1790, 1 Stat. 103, 104. This statute also 
contained provisions with respect to derivative citizenship of minor 
children who might be bom abroad of parents who already were 
citizens of the United States. As will be hereinafter shown, this 
distinction between minor children bom abroad of parents who 
later became citizens and minor children bom abroad of parents 
who already were citizens has been maintained in subsequent legis¬ 
lation. 

3 With respect to children bom abroad of parents who already 
were citizens, Section 6 of this Act provided: 

That all children bom outside the limits of the United States 
who are citizens thereof in accordance with the provisions of 
Section nineteen hundred ninety-three of the Revised Statutes 
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by virtue of the naturalization of or resumption of 
American citizenship by the parent: Provided, That 
such naturalization or resumption takes place during 
the minority of such child: And provided further, That 
the citizenship of such minor child shall begin at the 
time such minor child begins to reside permanently in 
the United States. (Emphasis added.) 

This provision of the 1907 Act was amended by Section 2 
of the Act of March 24,1934 (48 Stat. 797), 4 as follows: 

Section 5 of the Act entitled “An Act in reference to 
the expatriation of citizens and their protection 
abroad,’’ approved March 2, 1907, as amended, is 
amended to read as follows: 

Sec. 5. That a child born without the United States 
of alien parents shall be deemed a citizen of the 
United States by virtue of the naturalization of or 
resumption of American citizenship by the father or 
mother: Provided, That such naturalization or re¬ 
sumption shall take place during the minority of such 
child: And Provided Further, That the citizenship 

of the United States and who continue to reside outside the 
United States shall, in order to receive the protection of this 
Government, be required upon reaching the age of eighteen 
years to record at an American consulate their intention to 
become residents and remain citizens of the United States and 
shall be further required to take the oath of allegiance to the 
United States upon attaining their majority. 

4 With respect to children bom abroad of parents one or both of 
whom already was a citizen, Section 1 of this Act also provided: 
Be it enacted, etc., That Section 1993 of the Revised Statutes 
is amended to read as follows: 

Sec. 1993. Any child hereafter bom out of the limits and 
jurisdiction of the United States, whose father or mother or both 
at the time of the birth of such child is a citizen of the United 
States, is declared to be a citizen of the United States; but the 
rights of citizenship shall not descend to any such child unless 
the citizen father or citizen mother, as the case may be, has 
resided in the United States previous to the birth of such child. 
In cases where one of the parents is an alien, the right of 
citizenship shall not descend unless the child comes to the 
United States and resides therein for at least five years con- * 
tinuously immediately previous to his eighteenth birthday and 
unless, within 6 months after the child’s twenty-first birthday, 
he or she shall take an oath of allegiance to the United States 
of America as prescribed by the Bureau of Naturalization. 
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of such minor child shall begin 5 years after the time 

such minor child begins to reside permanently in the 

United States. (Emphasis added.) 

This legislation, in turn, was superseded by Section 314 
of the Nationality Act of 1940 (54 Stat. 1145, 8 U.S.C. 
714), 5 which now provides: 

A child bora outside of the United States of alien 
parents, or of an alien parent and a citizen parent who 
has subsequently lost citizenship of the United States, 
becomes a citizen of the United States upon fulfillment 
of the following conditions: 

(a) The naturalization of both parents; or 

(b) The naturalization of the surviving parent if one 
of the parents is deceased; or 

(c) The naturalization of the parent having legal 
custody of the child when there has been a legal separa¬ 
tion of the parents; and if— 

(d) Such naturalization takes place while such child 
is under the age of eighteen years; and 

(e) Such child is residing in the United States at the 
time of the naturalization of the parent last naturalized 
under subsection (a) of this section, or the parent 
naturalized under subsection (b) or (c) of this section, 
or thereafter begins to reside permanently in the 
United States while under the age of eighteen years. 


5 With respect to children born abroad of parents one of whom 
already was and continued to be a citizen, Section 313 of this Act 
(8 U.S.C. 713) also provides: 

A child bom outside of the United States, one of whose 
parents at the time of the child’s birth was an alien and the 
other of whose parents then was and never thereafter ceased 
to be a citizen of the United States, shall, if such alien parent 
is naturalized, be deemed a citizen of the United States, when— 

(a) Such naturalization takes place while such child is 
under the age of eighteen years; and 

(b) Such child is residing in the United States at the time 
of naturalization or thereafter and begins to reside permanently 
in the United States while under the age of eighteen years. 
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It is apparent that appellee did not acquire,® and he does 
not claim to have acquired, derivative citizenship under the 
Nationality Act of 1940. Accordingly, the only feature of 
that Act which is significant here is the broad savings clause 
contained in Section 347(a), 8 U.S.C. 747(a). 6 7 8 By virtue 
of that savings clause the Nationality Act of 1940 did not 
deprive appellee of any inchoate citizenship rights which he 
might have had prior to enactment of that Act. Bertoldi v. 
McGrath, — U. S. App. D. C. —, 178 F. 2d 977.® It remains 
to be determined under what prior legislation, if any, ap¬ 
pellee may have acquired such rights. 

Section 5 of the Act of March 2, 1907, before its amend¬ 
ment in 1934, provided that a minor child who acquired 
derivative citizenship under that section would acquire such 
citizenship at the time such minor child began to reside 
permanently in the United States. Appellee did not enter 
or begin to reside permanently in the United States until 
1938. Accordingly, he had not acquired derivative citizen¬ 
ship under the 1907 Act prior to its amendment by the 1934 
Act. The 1934 Act amended Section 5 of the 1907 Act to 
provide that the minor child would not acquire derivative 

6 There is no allegation, for example, that both of appellee’s 
parents were naturalized, that his father was naturalized after his 
mother’s death, or that his father was naturalized after his mother 
was divorced and his father had acquired legal custody of appellee. 

7 That savings clause provides: 

Nothing contained in either subchapter III or in Subchapter V 
of this chapter, unless otherwise provided therein, shall be con¬ 
strued to affect the validity of any declaration of intention, 
petition for naturalization, certificate of naturalization or of 
citizenship, or other document or proceeding which shall be 
valid at the time this chapter shall take effect; or to affect any 
prosecution, suit, action, or proceedings, civil or criminal, 
brought, or any act, thing, or matter, civil or criminal, done or 
existing, at the time this chapter shall take effect; but as to 
all such prosecutions, suits, actions, proceedings, acts, things, 
or matters, the statutes or parts of statutes repealed by this 
chapter, are hereby continued in force and effect. (Footnotes 
omitted) 

8 The Bertoldi case is significantly different from the case at bar 
in that Bertoldi completed his five years residence in the United 
States and acquired derivative citizenship during his minority. 
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citizenship until such minor child had resided permanently 
in the United States for 5 years. Furthermore, the 1934 Act 
did not contain a savings clause preserving any inchoate 
rights which might have been acquired under the 1907 Act 
prior to this amendment. 9 

It follows, therefore, that the applicable legislation in this 
case is Section 5 of the Act of March 2,1907, as amended by 
Section 2 of the Act of May 24,1934. 

B. The applicable legislation, in the pattern of prior and 
subsequent legislation on the subject, conferred deriva¬ 
tive citizenship only upon minor children. 

1) The Pattern of Prior and Subsequent Legislation 

In all the statutes on the subject enacted both prior and 
subsequent to the legislation applicable here, Congress has 
never conferred derivative citizenship upon children who 
have passed the age of twenty-one years. For such children, 
as for any other alien adults, the means for acquiring citi¬ 
zenship has been naturalization. Under the earlier statutes 
extending the privilege of derivative citizenship to minor 

9 The 1934 Act in Section 5 did contain the following narrow 
savings clause applicable only to prior acts or parts of prior acts 
repealed: 

The following Acts and parts of Acts, respectively, are repealed: 
The Act entitled “An Act providing for the naturalization of 
the wife and minor children of insane aliens, making home¬ 
stead entries under the land laws of the United States,” ap¬ 
proved February 24, 1911; sub-division “Sixth” of section 4 of 
the Act entitled “An Act to establish a Bureau of Immigration 
and Naturalization, and to provide for a uniform rule for 
the naturalization of aliens throughout the United States,” 
approved June 29, 1906; and section 8 of the Act entitled “An 
Act relative to the naturalization and citizenship of married 
women, approved September 22,1922, as said section was added 
by the Act approved July 3,1930, entitled “An Act to amend an 
Act entitled ‘An Act relative to naturalization and citizenship 
of married women/ approved September 22, 1922.” 

The repeal herein made of Acts and parts of Acts shall not 
affect any right or privilege or terminate any citizenship ac¬ 
quired under such Acts and parts of Acts before such repeal 
(48 Stat. 798; 8 U.S.C. 371, 375, 137a; act of May 24, 1934, 48 
Sfcat. 797-798). 
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children such children acquired citizenship immediately 
upon naturalization of their parents and, accordingly, the 
only requirement expressed in the statute was that such 
children be minors at the time of their parents’ naturaliza¬ 
tion. Later statutes not only retained this requirement but 
also added a requirement of permanent residence in the 
United States. At first this later requirement was merely 
that permanent residence in the United States by such chil¬ 
dren be begun during their minority at which time they then 
acquired derivative citizenship. Thereafter, it was required 
that a period of permanent residence be not only begun but 
also completed during the children’s minority before they 
acquired derivative citizenship. A careful reading of the 
statutes on the subject enacted both prior and subsequent 
to the legislation applicable here (See, for example, statutes 
set forth in subdivision IA of this argument) discloses this 
to be the consistent pattern of derivative citizenship legis¬ 
lation enacted by Congress. A strong showing should be 
required before concluding that the legislation applicable 
here represents a departure from that pattern. 

2) The Terms of the Applicable Legislation 

As previously noted, the legislation applicable here pro¬ 
vides: 

Sec. 5. That a child born without the United States of 
alien parents shall be deemed a citizen of the United 
States by virtue of the naturalization of or resumption 
of American citizenship by the father or mother: Pro¬ 
vided , That such naturalization or resumption shall 
take place during the minority of such child: And 
Provided Further, That the citizenship of such minor 
child shall begin 5 years after the time such minor 
child begins to reside permanently in the United States. 
(Emphasis added.) 

By the terms of this legislation each of two independent 
conditions had to be met before the child acquired deriva¬ 
tive citizenship. First, no matter how long the child may 
have resided in the United States, it was necessary that the 
naturalization of his parent have taken place during the 
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child’s minority. Second, in addition to this requirement as 
to his parent’s naturalization, it was necessary that the 
minor child have resided permanently in the United States 
for five years before such minor child*s derivative citizen¬ 
ship could begin. By the repeated use of the term “ minor 
child” with respect to this second condition the statute 
expressly provided not only that the child’s five years’ 
residence in the United States must begin during the child’s 
minority but also that the child’s derivative citizenship must 
begin during his minority. It necessarily follows that the 
child’s five years’ residence must have begun before such 
child attained the age of sixteen years 10 and not merely 
before such child attained the age of twenty-one years— 
otherwise a child might obtain derivative citizenship one 
day before his twenty-sixth birthday. Appellee, of course, 
did not enter or begin to reside permanently in the United 
States until after he had passed his sixteenth birthday, and 
consequently did not complete his five years’ residence, and 
acquire derivative citizenship, during his minority. 

3) The Legislative History of the Applicable Legislation 

If there should be any doubt that by the terms of the 
applicable legislation Congress meant to require the minor 
child to begin his permanent residence in the United States 
before such child’s sixteenth birthday, such doubt may be 
quickly dispelled by a consideration of the legislative 
history of the applicable legislation. The bill which was 
enacted into the applicable legislation was H.R. 3673, 73rd 
Cong., 1st Sess. It was accompanied by House Report No. 
131 and Senate Report No. 865. The House Report was 
submitted by Congressman Dickstein, who was floor man¬ 
ager of the bill, and the bill was known as the Dickstein Bill 
(78 Cong. Rec. 7349). Congressional debate on the bill is 
found in 78 Cong. Rec. 7329-7358. Much of the debate con- 

10 The requirements were even stricter with respect to a child 
bom abroad of parents, one of whom already was and continued to 
be a citizen of the United States. Such child had to begin his 
permanent residence in the United States before reaching the age of 
thirteen years. See footnote 4, supra . 
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cerned the propriety of permitting American women who 
married aliens to transmit their American citizenship to 
their children. 11 The legislation dealt with the acquisition 
of derivative citizenship by minor children in two categories 
—(1) those born abroad of parents one of whom already was 
and continued to be a citizen of the United States (Section 

1 of the bill), and (2) those born abroad of alien parents one 
of whom later became a citizen of the United States (section 

2 of the bill). Amendments with respect to requirements of 
permanent residence in the United States applicable to 
children in both categories were offered by Congressman 
Dies. 

The proceedings at the time Section 1 was amended were 
as follows (78 Cong. Rec. 7355): 

Mr. Dies. Mr. Chairman, I offer the following 
amendment, which I send to the desk. 

The Clerk read as follows: 

Amendment offered by Mr. Dies: Page 2, line 4, after 
the word “child,” strike out the following: “and 
unless the child, previous to his eighteenth birthday, 
returns to the United States and resides therein for at 
least 5 years continuously’ 7 and insert in lieu thereof 
the following: “and unless the child, in cases where one 
of the parents is an alien, comes to the United States 
and resides therein for a period of 5 years continuously 
previous to his eighteenth birthday.” 12 

Mr. Dies. Mr. Chairman, the purpose of this amend¬ 
ment is to clarify the doubt expressed by the State 
Department as to whether or not under the amendment 
as adopted by the committee the child would have to 
complete its residence of 5 years prior to its eighteenth 
birthday, or merely beginning [sic], and in order to 
make it certain that the child would not only have to 
begin its residence prior to its eighteenth birthday but 


11 By the Cable Act, enacted in 1922, the citizenship of a married 
woman was made independent of her husband’s citizenship so that 
she did not acquire new citizenship or lose her old citizenship by 
virtue of her marriage. Act of September 22,1922, 42 Stat. 1022. 

12 The Dies amendment of Section 1 was further amended by in¬ 
sertion of the word “immediately” between the words “continuously” 
and “previous.” 
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also complete it prior to his eighteenth birthday, this 
amendment is offered, so that there will be no doubt 
about it 


The amendment as amended was agreed to. 

See also 87 Cong. Rec. 7340, 7342. 

The proceedings at the time Section 2 was similarly 
amended were as follows (78 Cong. Rec. 7356): 

Mr. Dees. Mr. Chairman, I offer an amendment. 

The Clerk read as follows: 

Amendment offered by Mr. Dies: Page 2, line 17, 
after the word “begin,” strike out the word “at” and 
insert the following “5 years after.” 

Mr. Dies. Mr. Chairman, the purpose of this amend¬ 
ment is to make the law in the case where the parents 
of the child are naturalized citizens the same as the 
law is in the case of native-born citizens. 13 

The amendment was agreed to. 

It is clear, therefore, that in enacting the applicable legis¬ 
lation Congress intended to confer derivative citizenship 
only upon minor children who had completed 5 years perma¬ 
nent residence in the United States. 


13 Of course, the Dies amendment of Section 2 did not make Sec¬ 
tion 2 the same as Section 1 for all purposes. However, with respect 
to requiring children acquiring derivative citizenship to reside per¬ 
manently in the United States for 5 years during their minority, 
the main purpose of both of the Dies amendments, the sections 
were made the same. In this connection it is interesting to note 
that the report of the President’s committee which submitted the 
draft of the bill which became the Nationality Act of 1940 stated 
(See Nationality Laws of the United States, House Immigration 
and Naturalization Committee Print, 76 Cong., 1st sess., Part 1, 
page 29): 

The present law is discriminatory in that it requires the 
child of one citizen and one alien parent to reside in the United 
States for five years continuously immediately preceding its 
18th birthday (or from a date prior to its 13th birthday), while 
the child of two alien parents, one of whom later becomes 
naturalized, does not have to begin to reside in the United 
States vntU just 'previous to its 16th brithday and is not re¬ 
quired to take the oath of allegiance. Citizenship begins five 
years after permanent residence starts. (Emphasis added) 
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4) Judicial Construction of the Applicable Legislation 

Apparently the only prior case which is exactly in point 
is Petition of Dorika Nicoloff Dineff, (E.D. Mich. S.D., Civil 
No. 4660, July 19, 1945, nnreported. The findings of fact 
and conclusions of law of Judge Moinet in that case were 
as follows: 

The above entitled cause having come on to be heard 
before this Court at a session thereof held on the 
• eleventh day of June, 1945, at Detroit, Michigan, and 
the Court having considered the pleadings and having 
heard arguments on behalf of the petitioner by her 
attorney, John G. Romanoff, Esquire, and arguments 
on behalf of the respondent by Louis M. Hopping, 
Assistant United States Attorney, and Harry Kobel 
representing the Immigration and Naturalization Serv¬ 
ice, the Court does hereby make the following findings 
of fact and conclusions of law: 

Findings of Fact 

(1) That the petitioner herein was born in Mace¬ 
donia, Greece on August 15, 1914; 

(2) That at the time of her birth she was a citizen 
of Greece; 

(3) That at the time of her birth her father, Evan 
Nicoloff, and her mother, Stoinka Nicoloff, were not 
citizens of the United States; 

(4) That the petitioner’s father immigrated to 
the United States in 1916 and was naturalized as a 
citizen of the United States in the United States 
District Court, Detroit, Michigan, on January 30, 
1928; 

(5) That the petitioner herein was lawfully ad¬ 
mitted to the United States for permanent residence 
on July 30,1935. 

Conclusions of Law 

(1) The petitioner in this cause originally started 
a suit for an order to show cause why a certificate 
of derivative citizenship should not be issued, and 
upon motion by the respondent to dismiss the cause, 
the petitioner was given leave to file an amended 
complaint. Although the petition does not so recite. 


the cause may be treated as one filed under Section 
503 of the Nationality Act of 1940, 8 U.S.C., Section 
903, for a judgment declaring the petitioner to be a 
citizen of the United States. 

(2) The petitioner herein having entered the 
United States on July 30, 1935, the law relating to 
derivative citizenship applicable to the petitioner 
was the Act of March 2,1907, as amended by the Act 
of May 24,1934, reading as follows: 

That a child born without the United States of 
alien parents shall be deemd a citizen of the United 
States by virtue of the naturalization of or resump- - 
tion of American citizenship by the father or the 
mother: provided, that such naturalization or re¬ 
sumption shall take place during the minority of 
such child; and provided further, that the citizen¬ 
ship of such minor child shall begin five years after 
the time such minor child begins to reside perma¬ 
nently in the United States. (48 Stat. 797; U.S.C. 
Title 8, Section 8). 

(3) To give effect to the Act of May 24, 1934, a 
minor child to derive United States citizenship 
through the naturalization of a parent is required 
to enter the United States prior to its sixteenth birth¬ 
day so that the five years’ residence prescribed by 
said Act will be completed during the minority of 
the child. 

(4) The petitioner by reason of having entered 
the United States subsequent to her sixteenth birth¬ 
day could not complete five years’ residence during 
her minority and consequently cannot be deemed a 
citizen of the United States through derivation. 

(5) The petition heretofore filed in this cause is 
denied. 

Let an order be entered in accordance with the fore¬ 
going findings of fact and conclusions of law. 

Also supporting appellant’s position by analogy is the 
case of United States ex rel. Betty v. Day , 23 F. 2d 489 
(C.A. 2), cert. den. 277 U.S. 598. While that case inter¬ 
preted the second proviso in Section 5 of the Act of March 
2, 1907 before its amendment in 1934, it dealt particularly 
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with the repetition therein of the term “minor child,” a 
repetition which was maintained in the 1934 amendment. 14 
In a per curiam opinion the Second Circuit Court of Ap¬ 
peals (Judges L. Hand, Swan and Augustus N. Hand, 
sitting) at page 490 said: 

The proviso of Section 5 of the Act of 1907 reads that 
“the citizenship of such minor child shall begin at the 
time such minor child begins to reside permanently in 
the United States.” The repetition of the phrase 
“such minor child” was entirely unnecessary unless 
it implied the acquisition of residence during minority. 
Congress cannot have meant to allow an adult to evade 
the qualification of citizenship merely because his 
father had been accepted. 

Appellee claims to have acquired derivative citizenship 
in 1943 at a time when he had passed his majority. How¬ 
ever, it is clear from the applicable statutory language, its 
legislative history, and relevant judicial interpretations 
that in passing the legislation here involved Congress did 
not depart from its consistent practice of conferring de¬ 
rivative citizenship only upon minor children. The Dis¬ 
trict Court erred, therefore, in holding that as an adult 
alien appellant acquired such derivative citizenship. 

II 

After Having Decided Merely That Appellee Was Presently a 
Citizen, the District Court Erred in Attempting Permanently 
to Enjoin Appellant From Denying Appellee a Passport on 
the Ground of Alienage Since Appellee Might Later Forfeit 
Such Citizenship 

Even if we assume arguendo that the District Court cor¬ 
rectly decided that appellee was presently a citizen, the 

14 As previously mentioned, the proviso before its 1934 amend¬ 
ment was as follows: 

That the citizenship of such minor child shall begin at the 
time such minor child begins to reside permanently in the 
United States. 

And the proviso after its 1934 amendment read: 

That the citizenship of such minor child shall begin 5 years 
after the time such minor child begins to reside permanently 
in the United States. 
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judgment entered by that court was improper. It will be 
noted that on the proposed judgment counsel for appel¬ 
lant crossed out “No objection as to form” and in lieu 
thereof merely acknowledged service of the proposed 
judgment by endorsing thereon “Seen May 10, 1951”. 
Nevertheless, on May 11, 1951 the judgment as proposed 
was signed by the District Judge, filed and entered. (J.A. 
27.) On the basis of a determination merely that appellee 
was presently a citizen, this judgment purports perma¬ 
nently to enjoin appellant from denying appellee a pass¬ 
port on the ground of alienage. It does not merely enjoin 
appellant from denying appellee a passport on the ground 
appellee had not acquired derivative citizenship. How¬ 
ever, it is clear that for any of several reasons appellee 
might forfeit any citizenship which he might have acquired. 
See, for example, 8 U.S.C. 801. Accordingly, the judgment 
entered was obviously improper. 

m 

Having No Jurisdiction Over Persons Not Parties to the Action, 
the District Court Erred In Attempting to Issue An Injunc¬ 
tion Which Would Be Binding Upon Such Persons 

It will be further noted that the judgment so hastily 
signed and entered by the District Court did not merely en¬ 
join the present Secretary of State personally or through 
others from denying appellee a passport on the ground of 
alienage. It rather purported also directly so to enjoin 
successors in office of the present Secretary of State and 
others who were not parties to the action. Since the Dis¬ 
trict Court had no jurisdiction over persons not parties to 
the action, the judgment attempting so to enjoin them was 
in this respect also obviously improper. 


% 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court was incorrect both in substance 
and in form and should be reversed. 

George Morris Fay, 
United States Attorney. 

Joseph M. Howard, 

Joseph F. Goetten, 
Assistant United States Attorneys. 
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APPENDIX 

1 Filed September 15,1950, Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4010-50 

Irving Albert, 260 West End Avenue, New York, N. Y., 

Plaintiff 


v. 

Dean 0. Acheson, U. S. Secretary of State, State Depart¬ 
ment, Washington, D. C., Defendant 

Complaint for Declaratory Judgment and Injunction 

Irving Albert, plaintiff, by his attorneys, complains 
against Dean G. Acheson, the defendant, as follows: 

1. The Court has jurisdiction of this action under 8 U.S. 
Code section 903 and D.C. Code section 11-306. 

2. The defendant, Dean G. Acheson, is the United States 
Secretary of State and is the head of the United States 
Department of State. He, through his Department, issues 
passports to United States citizens and nationals. 

3. The principal office of the defendant is in the District 
of Columbia, and the defendat may be found in the District 
of Columbia. 

4. The plaintiff is a citizen and national of the United 
States. Plaintiff has sometimes been known as Isaac 
Albert or as Isack Albert. 

5. The plaintiff was born in Poland on December 19,1921. 
His father, Solomon Albert, was duly naturalized a citizen 
of the United States, during plaintiff’s minority, on May 
11, 1928. In or about May 1938, the plaintiff entered the 
United States, being admitted by the immigration authori¬ 
ties for permanent residence therein. Immediately 

2 upon his entry into the United States, the plaintiff 
took up permanent residence in the United States 
and has at all times thereafter resided therein. Under 
the Naturalization Act of March 2, 1907, as amended May 
24, 1934, plaintiff became a citizen of the United States by 
virtue of the naturalization of his father, such citizenship 
beginning five years after plaintiff began to reside perman¬ 
ently in the United States, that is, on May 14, 1943. 
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6. Plaintiff was inducted as a person deemed to be a 
United States citizen in the army of the United States in 
June 1942, and served in the army until November 1945, 
when he was honorably discharged. During his army 
service plaintiff received a good conduct medal, the Europe, 
North African, Middle Eastern Service Medal, and the 
World War II Victory Medal. 

7. In 1950, plaintiff applied to the defendant for a pass¬ 
port as a United States citizen in order to enable him to 
travel abroad. 

8. In July 1950, the defendant, through his agent and 
subordinate, refused to issue a passport to the plaintiff 
solely on the claim that plaintiff is an alien and not a citizen 
or national of the United States. This claim was based 
solely on the irrelevant fact that plaintiff had not resided 
in the United States for a period of five years prior to 
January 13, 1941, the effective date of the Nationality Act 
of 1940. Plaintiff has thus been denied by defendant his 
rights and privileges as a citizen and national of the United 
States. 

Wherefore plaintiff demands judgment against the de¬ 
fendant declaring that plaintiff is a citizen and national of 
the United States and that he is entitled to a United States 
passport, and enjoining the defendant from withholding a 
passport from plaintiff and from otherwise denying plain¬ 
tiff’s rights and privileges as a citizen and national 
3 of the United States, and for such other relief as 
may be just and proper. 

Joseph Forer 
David Rein 

Forer & Rein, 

711 Fourteenth Street, N,W, 

Washington, D. C. 

Carol King, 

220 Broadway, 

New York, N. Y. 

, , . Attorneys for Plaintiff 
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4 Filed January 22, 1951, Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4010-50 

Irving Albert, Plaintiff 




v. 

Dean G. Acheson, Secretary of State, Defendant 

Answer 


First Defense 

The complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 


The Court lacks jurisdiction over the subject matter of 
the action. 


Third Defense 


Specifically answering the numbered paragraphs of the 
complaint, defendant admits, denies, and avers as follows: 


1. Paragraph one of the complaint states a conclu¬ 
sion of law which the defendant is not required to 
admit or deny; 

2. Admitted; 

3. Admitted; 

4. Defendant denies that plaintiff is a citizen of the 
United States, the remaining allegations of paragraph 
four are admitted; 

5. Defendant denies that plaintiff became a citizen of 
the United States by virtue of the naturalization of his 
father under any laws of the United States; defendant 
further denies that plaintiff has ever become a citizen 
of the United States, or is now a citizen of the United 

States; the remaining allegations of paragraph 
5 »five are admitted; 

6. Defendant lacks any information regarding 
plaintiff’s military service; 

7. Admitted; 

8. Defendant admits that he refused to issue plain¬ 
tiff a passport for the reason that plaintiff is not a 


I 

i 
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citizen or national of the United States; the remaining 
allegations of paragraph eight are denied. 

Wherefore, defendant demands that the complaint 
be dismissed with costs. 

George Morris Fay, 
United States Attorney 

Ross O’Donoghue, 
Assistant United States Attorney 

L. Clark Ewing, 
Assistant United States Attorney 

Certificate of Service 

I hereby certify that service of the foregoing was made 
npon plaintiff by mailing a copy thereof to Joseph Forer, 
Esquire, attorney for the plaintiff, at his office address, 
711 Fourteenth Street, Northwest, Washington. D. C., this 
19th day of January, 1951. 

L. Clark Ewing, 
Assistant United States Attorney 

6 [Stamp:] Filed March 7,1951, Harry M. Hull, Clerk. 

United States District Court for the District of Co¬ 
lumbia 

Civil Action No. 4010-50 

Irving Albert, Plaintiff 
v. 

Dean G. Acheson, Secretary of State, Defendant 

Plaintiff’s Motion for Summary Judgment 

The plaintiff, by his attorneys, moves for summary 
judgment against the defendant. The ground for this mo¬ 
tion is that the plaintiff is entitled to judgment as a matter 
of law on his annexed affidavit and the facts admitted by 
the defendant’s answer. 

Joseph Forer, 

David Rein, 

Forer & Rein, 

Carol King, 

i Attorneys for'Plaintiff. 
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Certificate of Service 

I certify that on this 7th day of March, 1951,1 served on 
the defendant the foregoing Motion for Summary Judg¬ 
ment, together with the affidavit in support thereof and the 
Points and Authorities in support thereof, by mailing 
true copies of the same, post prepaid, to George M. Day, 
Esq., United States Attorney, U. S. District Courthouse, 
Washington, D. C., attorney for the defendant. 

Joseph Fober. 


7 [Stamp:] Filed March 7,1951, Harry M. Hull, Clerk. 

United States District Court for the District of Co¬ 
lumbia 

Civil Action No. 4010-50 
Irving Albert, Plaintiff 
v. 

Dean G. Acheson, Secretary of State, Defendant 

Affidavit in Support of Motion for Summary Judgment 

State of New York, 

County of New York, ss: 

Irving Albert, being first duly sworn, deposes and says: 

1. I am the plaintiff in the above-entitled action. 

2. Attached hereto as Appendix A is a true and correct 
copy of a letter I received from the Passport Division of 
the United States Department of State, in or about July, 
1950, denying my application for a passport. 

3. I have never received from the Department of State 
any reasons for its denial of my passport application other 
than those stated in Appendix A hereto. 

Irving Albert. 

Subscribed and sworn to before me this 28th day of Feb¬ 
ruary, 1951. 

Blanch Freedman, Notary Public. 

[Stamp:] Blanch Freedman, Notary Public, State of 
New York, No. 31-6393650. Qualified in New York County, 
Certs, filed with N.Y. Co. Clk. & Reg. Commission Expires 
March 30, 1952. 
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8 [Stamp:] Filed March 7,1951, Harry M. Hull, Clerk. 

Appendix A 


Depabtment of State 
Washington 


In reply refer to E130—Albert, Isaac 


Mr. Irving Albert, 

260 West End Avenue, 

New York 23, New York 


July 25, 1950. 


My dear Mr. Albert: 

The Department has received your recent application 
for a passport to enable you to proceed abroad. 

It appears from your application that you were born in 
Poland on December 19, 1921; that your father was nat¬ 
uralized as an American citizen on May 11, 1928; that you 
emigrated to the United States in 1938; and that your 
mother was not an American citizen. 

Since you had not resided in the United States for a pe¬ 
riod of five years prior to January 13, 1941, the effective 
date of the Nationality Act of 1940, it is the view of this 
Department that you cannot be considered to have ac¬ 
quired American citizenship solely through the naturaliza¬ 
tion of one of your alien parents unless that parent had 
sole custody over you. A passport of this Government 
cannot, therefore, be issued to you. A check for $9.00, the 
amount of the passport fee, will be forwarded to you at a 
later date. The $1.00 execution fee cannot be refunded. 

You may desire to communicate with the Immigration 
and Naturalization Service, Washington, D. C. or with a 
local representative of that Service with a view to being 
naturalized. After your naturalization it will be necessary 
for you to execute a new passport application. 

Your Polish passport is returned herewith. 

Sincerely yours, 

R. B. Shipley, 

Chief, Passport Division. 

Enclosure: Polish passport. 
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9 [Stamp:] Filed Mar. 28,1951. Harry M. Hull, Clerk. 

United States District Court for the District of 

Columbia 

Civil Action No. 4010-50 

Irving Albert, Plaintiff, 
v. 

Dean G. Acheson, Secretary of State, Defendant 

Motion for Summary Judgment in Favor of Defendant 

Comes now the defendant by his attorney, the United 
States Attorney, and moves for summary judgment for the 
reason that there is no genuine issue of material fact and 
defendant is entitled to judgment as a matter of law. 

George Morris Fay, 
United States Attorney. 

Ross O’Donoghue, 
Assistant United States Attorney. 

L. Clark Ewing, 

Assistant United States Attorney. 

Certificate of Service 

I hereby certify that service of the foregoing motion for 
summary judgment in favor of defendant was made upon 
plaintiff by mailing a copy of same, together with points 
and authorities in support thereof, to his attorney, Joseph 
Forer, Esq., 711—14th Street, N. W., Washington, D. C., 
this 27th day of March, 1951. 

L. Clark Ewing, 

Assistant United States Attorney. 
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10 [Stamp:] Filed May 7,1951. Harry M. Hull, Clerk. 

United States District Court for the District op 

Columbia 

Civil Action No. 4010-50 
Irving Albert, Plaintiff, 


v. 

Dean G. Acheson, Secretary of State, Defendant 
Memorandum of Court 

This case is before the Court on cross motions for sum¬ 
mary judgment. At the hearing, it was conceded by counsel 
for both parties that there are no facts in dispute, and the 
sole question is whether the plaintiff is a citizen of the 
United States. 

In the opinion of the Court, the plaintiff is a citizen of the 
United States. A reading of the applicable statute seems 
to indicate that a child born without the United States of 
alien parents is deemed a citizen of the United States by 
virtue of the naturalization of the father or mother if the 
naturalization takes place during the minority of the child; 
provided that citizenship shall begin five years after the 
minor child begins to reside permanently in the United 
States, this whether or not the minor child becomes of age 
during the five-year period. The construction contended 
for by the Secretary of State would seem to be too narrow. 

It was conceded at the hearing that the Court has no 
power to compel the Secretary of State to issue a passport 
but, under the authority of Perkins v. Elg, 307 U. S. 325, 
the Court does have the power to enjoin the defendant from 
withholding a passport from the plaintiff on the ground that 
plaintiff is not a citizen. 

11 Accordingly, the Court will, on notice, sign a judg¬ 
ment declaring the plaintiff to be a citizen of the 
United States and enjoining the defendant from withholding 
a passport on the ground that the plaintiff is not a citizen 
of the United States. Nothing in the judgment to be signed 
shall be construed to compel the defendant to issue to the 
plaintiff a passport. 

Walter A. Bastian, 

Judge. . 
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12 [Stamp:] Filed May 11,1951. Harry M. Hall, Clerk. 

United States District Court for the District of 

Columbia 

Civil Action No. 4010-50 

Irving Albert, Plaintiff, 
v. 

Dean Gr. Acheson, Secretary of State, Defendant 

Judgment 

This cause came on to be heard on motions for summary 
judgment filed by both parties, and counsel for the parties 
having been heard, and it appearing that the facts are not 
in dispute, it is by the Court this 11th day of May, 1951, 
Ordered, Adjudged, and Decreed : 

(1) That the plaintiff’s motion for summary judgment be, 
and it hereby is, granted, and the defendant’s motion for 
summary judgment be, and it hereby is denied. 

(2) That the plaintiff, Irving Albert, is, and has at all 
times been since May 14,1943, a citizen of the United States 
of America; 

(3) That the defendant, Dean G. Acheson, United States 
Secretary of State, his successors in office, and his and their 
officers, agents, servants, employees and attorneys, and all 
persons in active concert and participation with them, be, 
and they hereby are, enjoined permanently from denying 
the plaintiff, Irving Albert, any passport on the ground or 
for the reason that he is not a citizen of the United States of 
America. 

Walter A. Bastian, 

Judge. 

Seen May 10,1951. 

L. Clark Ewing, 

Assistant U. S. Attorney , 

Counsel for Defendant. 
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QUESTIONS PRESENTED* 

In the opinion of appellee, the questions presented are 
as follows: 

1. A statute provides that a child shall be deemed a 
citizen by virtue of the naturalization of his father during 
the child’s minority, such citizenship to begin five years 
after the minor child begins to reside in the United States. 
Is it required for the acquisition of derivative citizenship 
thereunder that the child be a minor at the end of the five 
year residence period as well as at the time of the parent’s 
naturalization and the beginning of the residence period? 

2. A statute providing that a child shall be deemed a 
citizen by virtue of the naturalization of his father during 
the child’s minority, such citizenship to begin at the time 
the child begins to reside in the United States, is amended 
to postpone the beginning of the child’s citizenship until 
five years after he has begun to reside in the United States. 
Does the amendment apply to a child who began residence 
in the United States after the amendment was adopted, but 
whose father was naturalized before the amendment? 

3. Must an injunction restraining the Secretary of State 
from denying on grounds of alienage a passport to a plain¬ 
tiff-citizen expressly provide for the speculative contin¬ 
gency that at some time in the future the citizen may 
somehow forfeit his citizenship? 

4. Is it error for an injunction described in Question 3 
to include in its restraint the successors in office of the 
Secretary of State? 

* Questions 1, 3 and 4 are counterstatements of appellant ’s question! 1, 2 
and 3, respectively. Question 2 is not mentioned in appellant’s brief, but 
a negative answer thereto would sustain the judgment below independently 
of the resolution of question 1. 



INDEX. 


Page 


Counter-Statement of the Case. 1 

Statutes Involved. 3 

Summary of Argument. 3 

Argument: 


I. The 1907 Act as Amended by the 1934 Act Does 
Not Require that the Child of the Naturalized 
Parent be a Minor at the End of the 5-Year 


Waiting Period. 5 

A. The Terms of the Act. 5 

B. The Legislative Pattern and History. 8 

II. Appellee’s Rights Are Governed by the 1907 Act, 

Not by the 1934 Amendment. 11 

HE. The Injunction is in Proper Form. 12 

IV. Conclusion. 14 


TABLE OF CASES. 

Bertoldi v. McGrath, — App. D. C. —> 178 F. 2d 977, 

2,8,12 

Boyd v. Nebraska, 143 U. S. 135. 12 

Perkins v. Elg, 307 U. S. 325 . 13 

Roschen v. Ward, 279 U. S. 337 ... 8 

Schwegmann Bros. v. Calvert Distillers Corp., 341 
IT S 384 8,11 

United States ex reL Patton v. Tod, 2d Cir., 297 Fed. 

385. 6,7 


OTHER REFERENCES. 

Act of May 24,1934, sec. 2, 48 Stat. 797... 
Act of March 2,1907, sec. 5, 34 Stat. 1229.. 

8U. S. Code 903. 

Rev. Stat. 2172.. 

Rule 60(b), Fed Rules Civil Procedure ... 

H. R. 3673, 73rd Cong., 1st Sess. 

H. Rep. 131, 73rd Cong., 1st Sess. 

Sen. Rep. 865, 73rd Cong., 2d Sess.. 

78 Cong. Rec.. 


.. .3,5,11 
3,5,10,11 

. 12 

. 6 

.4,13 

.V.., 10 
..... 10 

_ 11 

.... 10,11 



























IN THE 


United States Court of Appeals 

Foe the District op Columbia Circuit. 


NO. 11,103 


DEAN G. ACHESON, SECRETARY OF STATE, 

Appellant 

v. 

IRVING ALBERT, Appellee 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE 


COUNTER- STATEMENT OF THE CASE. 

Irving Albert, the appellee, was born in Poland on De¬ 
cember 19, 1921, to parents who were not citizens of the 
United States. On May 11, 1928, appellee’s father, Solo¬ 
mon Albert, was duly naturalized a citizen of the United 
States, appellee being then seven years old. In May 1938, 
at the age of seventeen, the appellee entered the United 
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States, being admitted by the immigration authorities for 
permanent residence therein. Immediately upon his entry, 
the appellee took np permanent residence in the United 
States, and has at all times thereafter resided in this 
country. (J. A. 19, 21). 1 

In 1950, the appellee applied to the Secretary of State, 
the appellant, for a passport as a United States citizen 
in order to enable him to travel abroad. In July 1950, the 
appellant refused to issue a passport to the appellee solely 
on the claim that the appellee is an alien and not a citizen 
of the United States. (J. A. 20, 21-22). 

The State Departments letter (dated July 25, 1950) 
which rejected the appellee’s passport application asserted 
only one reason for its position that he had not obtained 
derivative citizenship through his father’s naturalization, 
namely, that he “had not resided in the United States for 
a period of five years prior to January 13,1941, the effec¬ 
tive date of the Nationality Act of 1940.” (J. A. 24). 

Thus on July 25, 1950, the State Department denied 
appellee’s passport on an interpretation of law which this 
Court had flatly over-ruled on December 5,1949, in Bertoldi 
v. McGrath, -App. D. C.-, 178 F. 2d 977. 3 

The appellee thereupon filed suit in the United States 
District Court for the District of Columbia seeking a declar¬ 
atory judgment of his citizenship and an injunction to 
restrain the withholding of a passport. (J. A. 19-20). 

In the District Court, the appellant abandoned the theory 
of alienage which had been the sole basis advanced in deny¬ 
ing the passport and which, of course, was contrary to the 
Bertoldi decision. For the first time, appellant argued 
that the appellee had not become a citizen under section 2 

1 We state as facts allegations of the complaint (J. A. 19, 20) which are 
admitted by the answer (J. A. 21, 22; and see J. A. 26). The complaint also 
alleged that the plaintiff was inducted as a citizen in the United States Army, 
and served therein for over 3 years until he was honorably discharged with 
a good conduct medal and various service medals (J. A. 20). The answer 
pleaded lack of information regarding plaintiff’s military service (J. A. 21). 

2 The government did not petition for certiorari in the Bertoldi case, yet 
on July 25, 1950, weU after the time to apply for certiorari had expired, 
the State Department applied to appellee the interpretation which Bertoldi 
had reversed. 
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of the Act of May 24,1934 (48 Stat. 797) because appellee 
was over 21 at the time he concluded five years* residence 
in the United States. (J. A. 24). 

On May 11, 1951, the District Court granted summary 
judgment to the appellee. The judgment declared that 
appellee is, and has been since May 14, 1943, a citizen of 
the United States. It also enjoined the Secretary of State, 
his successors in office, and his and their officers, agents, 
servants, employees and attorneys, and all persons in active 
concert and participation with them, from denying the ap¬ 
pellee a passport “on the ground or for the reason that 
he is not a citizen of the United States of America.” 
(J. A. 27). 

STATUTES INVOLVED. 

Appellant’s brief quotes as the only statute involved 
Section 2 of the Act of May 24, 1934, 48 Stat. 797. Also 
involved, however, is section 5 of the Act of March 2,1907, 
34 Stat. 1229, as it existed prior to its amendment by the 
Act of May 24, 1934. This statute is quoted in the argu¬ 
ment of appellant’s brief (pp. 5-6). 

SUMMARY OF ARGUMENT. 

The 1907 statute, as amended in 1934, requires for acqui¬ 
sition of derivative citizenship by a child that the child be 
a minor at the time the parent is naturalized. It does not 
require that the child be a minor at the end of the five-year 
period of residence in the United States. A contrary 
construction would make superfluous the express require¬ 
ment of minority at the time of naturalization, since the 
statute applies only to cases in which the child becomes a 
resident after the parent’s naturalization. Appellant’s 
proposed construction would rewrite the statute so as to 
require that the parent be naturalized, and the child be¬ 
come an American resident, not during minority but before 
he passed the age of sixteen. 

It is a permissible, and literal, construction that the child 
must be a minor at the beginning of the five-year residence 
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period. Under this construction also appellee is a citizen. 

Either of the statutory constructions offered by the 
appellee is in conformity with the pattern of prior and 
subsequent legislation. The legislative history of the Act 
as amended indicates anomalies arising from floor 
amendments never screened by committee; it does not in¬ 
dicate any legislative intent contrary to. the only reasonable 
interpretations of the text. 


IL 

Appellant’s argument is based on a strained construc¬ 
tion of the amendment made by the 1934 Act to the 1907 
Act. This construction is erroneous, but in addition appel¬ 
lee’s rights are governed by the 1907 Act as it existed 
prior to the 1934 Act, and the appellant’s argument van¬ 
ishes entirely. The 1934 amendment is fairly applicable 
only to persons whose parents were naturalized after 1934. 
It did not intend to curtail *‘inchoate citizenship” which 
already existed by virtue of the parent’s naturalization 
before 1934 and which could be transformed into full citi¬ 
zenship merely by entry into the United States for perma¬ 
nent residence therein. 


m. 

The form of the judgment is unobjectionable. Because 
the action is against the Secretary of State in his official 
capacity, and not against Mr. Dean Acheson privately, the 
restraint would obviously be effective against successors 
in office of the present Secretary. Hence there is no error 
in spelling out this fact. 

There is no need for the injunction to provide expressly 
for the speculative contingency that some day appellee may 
change his citizenship. Buie 60(b), F. B. C. P., is expressly 
designed to enable vacating or modifying injunctions when 
required by changed circumstances. 
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ARGUMENT. 

L 

The 1907 Act, as Amended by the 1934 Act, Does Not 
Require That the Child of the Naturalized Parent Be 
a Minor at the End of the 5-Year Waiting Period. 

A. The Teems of the Act. 

The District Court held that the appellee had acquired 
derivative citizenship under Section 5 of the Act of March 
2, 1907, 34 Stat. 1229, as amended by Section 2 of the Act 
of March 24, 1934, 48 Stat. 797. The section, as so 
amended, provides: 

“Sec. 5. That a child bom without the United 
States of alien parents shall be deemed a citizen of 
the United States by virtue of the naturalization of or 
► resumption of American citizenship by the father or 

mother: Provided, That such naturalization or re¬ 
sumption shall take place during the minority of such 
child: And Provided Further , That the citizenship of 
such minor child shall begin 5 years after the time 
such minor child begins to reside permanently in the 
United States.” 

The only contention made by appellant (aside from ques¬ 
tions raised as to the form of the judgment) is that appellee 
has not satisfied the second proviso of this section because 
he was not a minor at the end of the five-year residence 
period. Appellant does not dispute—it insists—that this 
section is the applicable statute. It does not dispute that 
appellee was bora without the United States of alien par¬ 
ents; that his father was naturalized during appellee’s 
minority; that appellee began to reside in the United 
States during his minority and has since resided perma¬ 
nently in the United States for 5 years (and longer). 
(J. A. 19, 21). 

Appellee was born on December 19,1921, and emigrated 
to the United States (subsequent to his father’s naturali¬ 
zation) in May 1938 at the age of seventeen. (J. A. 19,21). 
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It is troe, therefore, that at the end of his first five years 
of residence in the United States he was 22 years of age. 

Under the statute, however, the critical point at which 
the child must be a minor is expressly stated to be the time 
of the parent’s naturalization. The age of the child at the 
end of the 5-year residence period is of no consequence. 
Since appellee was only seven years old at the time of the 
parent’s naturalization, the condition of minority at the 
critical time is met. 

Appelfe?s interpretation would make the first proviso of 
the statute completely meaningless. The first proviso ex¬ 
pressly requires that the child be a minor when the parent 
is naturalized. This would be a nonsensical provision if 
the statute also required that the child be a minor at a date 
five years or more later. For if he must be a minor at the 
later date, he obviously must have been a minor at the 
earlier date. 'Why then should the statute expressly, and 
superfluously, require minority at the earlier date? So 
long as the statute expressly fixes one date at which 
minority is essential, there is no basis for interpreting it 
to require minority at a date at least five years later. 

It should be noted that the redundancy in the first pro¬ 
viso which arises under appellant’s construction can not 
be overcome by postulating a possible situation in which 
the child had begun to reside in the United States before 
the naturalization of the parent For the statute here in¬ 
volved applies only to children who were residing abroad 
when the parent was naturalized. Another statute (Rev. 
Stat 2172) was, until its repeal by the Nationality Act of 
1940, applicable to children who dwelled in the United 
States at the time of parental naturalization. United 
States ex rel. Patton v. Tod, 2nd Cir., 297 Fed. 385. 

But if two dates for minority are to be required under 
the statute, then the only permissible “second” date is the 
beginning of the five-year residence period, not its end. 

Under this view of the statute, appellee is also a citizen 
since he began to reside in the United States at the age of 
seventeen. Certainly this construction is a more natural 
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reading than the one nrged by appellant When the second 
proviso of the statute first refers to “such minor child” it 
obviously means the child bora abroad of alien parents 
who was a minor at the time of the naturalization of the 
parent. When it later refers again to “such minor child” 
it specifies “such minor child [who] begins to reside per¬ 
manently in the United States.” Minority in the second 
reference to “such minor child” is thus at most tied to the 
date on which residence is begun. What appellant fails to 
appreciate is that minority disappears with the passage of 
time, and that it is necessary to ascertain at what point 
under the statute minority must exist. It is not sufficient 
to resolve this point, as appellant seems to think, that the 
statute refers to minority at some time. 

The literal reading, then, of the second proviso would 
make the statute applicable if the child began to reside in 
the United States during minority and regardless of his 
age five years later. Appellant’s construction is neither 
literal nor based on any language of the statute. It would 
make the statute read that the child must have begun to 
reside in the United States “before he passed his sixteenth 
birthday.” This kind of a wholesale interpolation is not 
a legitimate interpretation. It is simply an amendment. 

What is more, appellant’s construction not only amends 
the second proviso by adding a condition which it does not 
contain, but it also automatically amends the first proviso 
of the statute by changing its express language. As we have 
already stated; the statute here under discussion is applicable 
only in the cases of children who were residing abroad at 
the time of the parental naturalization, there being another 
statute applicable if the child was residing in the United 
States at the time of parental naturalization. United States 
ex rel. Patton v. Tod, 2nd Cir., 297 Fed. 385. Appellant’s 
construction requires, therefore, that the parent be natural¬ 
ized not, as the first proviso of the statute expressly states, 
“during the minority” of the child, but before the child 
passed the age of sixteen. For if the parent was natural¬ 
ized when the child was seventeen, and thus during the 
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child’s minority, nevertheless the child could not enter the 
United States and reside here for five years prior to the 
age of 21. The appellant’s constmction, we submit, does 
violence to the canon that a statute must be read as a 
whole so as to give meaning to each of its parts. 

Appellant’s construction is so plainly unsound that the 
appellant did not even suggest it when denying appellee’s 
passport application. Instead, appellant based the denial 
solely on another erroneous interpretation (J. A. 24)—one 
which had already been reversed by this Court in Bertoldi 
v. McGrath, supra. Appellee should not be deprived of 
his precious American citizenship on the basis of an inter¬ 
pretation which is so unreasonable an afterthought. 

B. The Legislative Pattern and History. 

The only intelligible meaning of the statute on its face 
thus precludes appellant’s construction. This should be 
enough to dispose of the issue. “Resort to legislative 
history is only justified where the face of the Act is unes- 
capably ambiguous. ...” “To accept legislative debates 
to modify statutory provisions is to make the law inacces¬ 
sible to a large part of the country.” Schwegmann Bros. 
v. Calvert Distillers Corp., 341 U. S. 384,395, 396-7. (Jack- 
son, J., concurring). As stated by Justice Holmes: * 1 There 
is no canon against using common sense in construing laws 
as saying what they obviously mean.” Roschen v. Ward, 
279 U. S. 337, 339. 

The fact is, however, that appellant’s reliance on the 
legislative pattern and history is as strained as the con¬ 
struction it seeks to advance. 

Appellant’s brief (pp. 5-7) refers to the various statutes 
which controlled the acquisition of derivative citizenship 
before and after the Act of March 24, 1934. Appellant 
concludes that these acts had a pattern whereby Congress 
“never conferred derivative citizenship upon children who 
have passed the age of twenty-one years.” (Br., p. 9). 

None of the Acts prior or subsequent to the 1934 Act 


had, however, a residence-waiting period. Either the child 
became a citizen immediately upon naturalization of the 
parent during the child’s minority or upon the child’s 
beginning to reside in this country during minority and 
following naturalization of the parent. To this 4 ‘pattern” 
our suggested construction of section 5 of the 1934 Act 
fully conforms, since it suggests that minority be required 
at the points of parental naturalization and the beginning 
of residence. There is no “pattern” whereby minority 
must also exist at the end of a five-year residence period. 
Appellant would make the 1934 Act conform to a supposed 
pattern that derivative citizenship shall be gained only 
during minority. The difficulty with this argument is that 
appellant’s interpretation would cause the 1934 Act to 
deviate from another, and equally valid, pattern. If a 
pattern analysis has in this case any utility, which we 
doubt, the real pattern is the requirement of parental 
naturalization and commencement of residence during mi¬ 
nority. To this pattern the 1934 Act added a new strand— 
a five-year waiting period. But the pre-existing pattern 
furnishes no clue as to whether the new strand was a re¬ 
quirement which had to be complied with during minority. 

Appellant’s emphasis on the time of completion of the 
residence-waiting period also ignores the fact that the 
Act’s primary focus is on the time of the parent’s naturali¬ 
zation. Indeed, the Act provides that upon the parent’s 
naturalization the minor child shall immediately, and even 
prior to entry into the United States, “be deemed a citi¬ 
zen,” although complete citizenship is not achieved until 
completion of the five-year residence. The completion of 
the residence period is, as it were, a condition subsequent. 

Nor does appellant’s position find legitimate support in 
the legislative history of the Act of May 24,1934. The bill 
as it went through committee and as presented on the floor 
of the House was exclusively designed to amend the various 
statutes on derivative citizenship so as to permit citizen¬ 
ship to be derived through a mother or wife, as well as 
through a father or husband. This removal of sexual 
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discrimination 8 was all that the Honse Committee reported 
on, was backed by numerous women’s organizations, and 
was virtually the only subject of debate on the House floor. 
See H. R. 3673, 73rd Cong. 1st Sess., and accompanying 
House Report 131; and 78 Cong. Ree. 7329-7358 (House 
debate). Representative Dies then introduced and bad 
adopted certain floor amendments which dealt with different 
subjects altogether. The Dies amendment to section 1 of 
the bill, to which appellant’s brief refers, dealt with an 
altogether different act than that amended by section 2, 
the bill applicable here. While Rep. Dies also remarked 
that his amendment to section 2 was to make the law the 
“same” where the parents are naturalized or native-born 
parents, nothing is clearer than that the two sections were 
not the “same.” For section 1 expressly required for 
children bora abroad to citizens a residence period of five 
years before the 18th birthday (see Appellant’s brief, p. 
12); that is, the child bora abroad of citizens had to enter 
the United States before the age of thirteen. But appel¬ 
lant’s proposed interpretation (that a child bora abroad 
of aliens subsequently naturalized had to enter the United 
States before the age of sixteen) still does not make the 
provisions the same, and still maintains a discrimination in 
favor of children bora to parents who were not yet citizens. 
All appellant’s construction does is to shrink the discrimi¬ 
nation by a few years. 

The fact is that, as is sometimes the case of floor amend¬ 
ments adopted without committee screening, the Dies 
amendments supply no consistent or integrated scheme 
which assists judicial construction, but are irretrievably 
anomalous if compared with each other. Nor were the 
anomalies even considered in the Senate. The Senate re¬ 
port wholly ignored the Dies amendments and treated the 

3 Section 2, the Section here involved, amended section 5 of the Act of 
March 2, 1907, 34 8tat. 1229, which possibly did not discriminate by sex as 
other derivative citizenship legislation did. The 1907 Act was included for 
amendment only to remove any uncertainty on this score. The doubt as 
to whether the 1907 Act permitted derivation of citizenship from a mother 
as well as a father arose from the fact that the 1907 Act used the singular 
“parent,” for which the 1934 Act substituted “father or mother.” 


11 


bill- simply as one which only removed sexual discrimi¬ 
nations. Sen. Rep. 865, 73rd Cong. 2d Sess. And the 
Senate debate was limited to that subject 78 Cong. Rec. 
8469-8471. 

In short, although Rep. Dies said he was making sections 
1 and 2 the same, he, by no possible construction,—inclu¬ 
ding appellant’s—made them the same. And, what are we 
to say of the intention of the Senate, which did not hear 
Mr. Dies’ remark, and which could not possibly understand 
from the text that the two sections were the same? 

Under the circumstances, any attempt to rationalize or 
interpret the statute on the basis of Mr. Dies’ anomalous 
statement and contrary to the text is a fruitless and errone¬ 
ous quest of the kind expressly warned against by Justice 
Jackson, concurring, in Schwegmann Bros. v. Calvert Dis¬ 
tillers Corp., 341 U. S. 384, 395. 

n. 

Appellee’s Rights Are Governed By the 1907 Act, Not By 

the 1934 Amendment. 

We have heretofore been arguing the proper construction 
of section 5 of the Act of March 2, 1907, as amended by 
section 2 of the Act of March 24,1934. 

Prior to the 1934 amendment, the act read: 

“A child born without the United States of alien 
parents shall be deemed a citizen of the United States 
by virtue of the naturalization of or resumption of 
American citizenship by the parent: Provided, that 
such naturalization or resumption takes place during 
the minority of such child: And provided further, that 
the citizenship of such minor child shall begin at the 
time such minor child begins to reside permanently in 
the United States.” 

Obviously, if this section, as amended, applies in this 
case, there is no residence-waiting-period complication, 
and appellee became a citizen at the age of seventeen, when 
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lie entered the United States in 1938. We believe that the 
section as unamended does apply. 

Appellee’s father was naturalized in 1928, that is, prior 
to the 1934 amendment. Appellee, under the terms of the 
statute, was then in 1928 immediately ‘‘ deemed a citizen,” 
with the privilege of acquiring full citizenship rights sim¬ 
ply by entering the United States for permanent residence. 
We do not believe that the 1934 amendment was intended 
to have retrospective application so as to curtail this privi¬ 
lege for those who already had it. It is more equitable to 
consider that the additional qualification imposed by the 
1934 Act was intended to apply only to the children of those 
persons whose naturalization occurred after 1934. Children 
whose parents were naturalized before 1934 still kept the 
privilege they already had. 

So long as the 1934 Act did not in express terms remove 
the pre-existing privilege, it should not be held to have 
done so. This privilege, after all, was an “inchoate citi¬ 
zenship.” Bertoldi v. McGrath,, 178 F. 2d 977, 979; Boyd 
v. Nebraska, 143 U. S. 135, 178. 

m. 

The Injunction Is In Proper Form. 

Appellant complains that the injunction restrains the 
successors in office of the Secretary of State, and not merely 
Mr. Dean Acheson. 

The suit and judgment, however, are directed against 
Mr. Acheson entirely in his official capacity. Mr. Acheson 
is defended not by private counsel, but by the Department 
of Justice. The statute permitting actions for declaratory 
judgments of citizenship specifically directs that the head 
of the appropriate department be made the defendant. 
8 U. S. C. 903. Obviously, when Mr. Acheson stops being 
Secretary of State, the plaintiff should not be required to 
relitigate the issue with Mr. Acheson’s successor. If the 
plaintiff were the loser, he should not be permitted to 
relitigate the issue merely because of a cabinet change. 


; 
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What the appellant overlooks is that the party-defendant 
is the Secretary of State as an office, not whoever is the 
particular incumbent of the office. The successors in of¬ 
fice are, therefore, not strangers to the case as appellant 
blandly assumes. 

It is quite obvious that Mr. Acheson’s successors in 
office would, by all common sense, be bound by the injunc¬ 
tion even if the judgment did not specifically include “suc¬ 
cessors in office/* There can, therefore, be no harm in 
their being named. 

That an injunction may issue in a case of this sort, as 
well as a declaratory judgment, is settled by Perkins v. Elg, 
307 U. S. 325. Obviously, the Court should not adjudge that 
appellee is a citizen only so long as Mr. Acheson holds 
office. The government’s contention simply indicates an 
attitude of disrespect for the judgments of the federal 
courts. 

Appellant also insists that the injunction should have 
expressly provided that if appellee subsequently forfeited 
his citizenship (as by accepting foreign naturalization) 
the restraint should become void. It is frivolous, however, 
to expect orders to be drafted to include remote and wholly 
speculative contingencies. It was never suggested that ap¬ 
pellee is, in fact, planning or expecting to abandon his 
American citizenship at any future time. Should appellee’s 
citizenship status change at some future time, appellant 
(or his successor in office) can, of course, have the in¬ 
junction vacated or modified if its continued operation is 
illegal or inequitable. Rule 60(b), subdivision (5) and (6) 
of the Federal Rules of Civil Procedure is expressly in¬ 
tended to cover such situations. 


CONCLUSION. 


The judgment below should be affirmed. 

Respectfully submitted, 

Joseph Fobeb, 

David Rein, 
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Washington, D. C., 

Attorneys for Appellee. 



